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Folketingets Europaudvalg

Christiansborg, den 10. februar 2003

Folketingets repræsentant ved EU
Til

udvalgets medlemmer og stedfortrædere

Kritik fra EP’s delegation til Konventet af forslag om nærhedsprincippet fra Gisela Stuart 

Hvis der er en ting, Europa-Parlamentets delegation til Konventet er enige om, er det, at Gisela Stuarts
 forslag om de nationale parlamenters kontrol med nærhedsprincippet
 kommer på et fuldstændigt uacceptabelt tidspunkt. Stuarts forslag går ud på at etablere en tidlig varslingsmekanisme, hvor de nationale parlamenter kan afgive en begrundet holdning og udstede enten et gult eller rødt kort til Kommissionen, hvis et forslag anses for at stride mod nærheds- eller proportionalitetsprincippet. Formanden for Europa-Parlamentets delegation til Konventet Iñigo Mendez de Vigo fik derfor fuld opbakning til hans skriftlige svar til Gisela Stuarts forslag på et møde d. 6. februar
. 

Delegationen havde derimod ingen kommentarer til den frist på en uge, der er givet af Præsidiet, til at komme med ændringsforslag og indsigelser overfor de 16. første artikler, der blev uddelt til Konventets medlemmer senere samme dag. Derudover blev den fremtidige arbejdsplan diskuteret, og delegationen var enige om at slutdatoen for Konventet ikke må skride. 

Svar på tiltale

I brevet gør Mendez de Vigo det klart, at den tidlige varslingsmekanisme har været diskuteret grundigt i henholdsvis arbejdsgruppen om nærhedsprincippet og de nationale parlamenters rolle, og de endelige rapporter fra arbejdsgrupperne er for længst færdiggjort
. Desuden vil en genoplivning af diskussionen forsinke Konventets arbejde og true arbejdsmetoderne, hvilket ikke er det rette signal at sende på nuværende tidspunkt. 

Mendez de Vigo skriver i sit svar, at de forslag, Gisela Stuart stiller, er blevet forsvaret af ”den talentfulde” repræsentant fra det Forenede Kongeriges regering, Peter Hain, men de blev afslået af arbejdsgruppen om subsidaritetsprincippet. Arbejdsgruppen om de nationale parlamenters rolle anbefalede, ifølge Mendez de Vigo, kun at Konventet støttede arbejdsgruppen om nærhedsprincippet’s henstilling om, at de nationale parlamenter bør have en tidlig varslingsmekanisme i forbindelse med nærhedsprincippet
. Han afsluttede brevet med at foreslå, at Stuart skulle acceptere dette som udgangspunkt for kommende diskussioner.  

Samtlige medlemmer af Europa-Parlamentets delegation til Konventet, der tog ordet, tilsluttede sig den tone Mendez de Vigos lagde for dagen i brevet. 

Det britiske medlem af ELDR-gruppen Andrew Duff konstaterede, at Stuarts forslag ligesom mødet i COSAC d. 27. januar var et forsøg på at genoplive allerede afsluttede debatter. Derfor kunne et møde mellem repræsentanter for Europa-Parlamentets delegation til Konventet og repræsentanter fra COSAC være nyttigt for at finde en hensigtsmæssig løsning. 

Forslaget fra Gisela Stuart

Gisela Stuarts forslag om den tidlige varslingsmekanisme går kortfattet ud på:

· At Kommissionen skal fremsende lovforslag til hver enkelt af de nationale parlamenter samtidig med fremsendelsen til Europa-Parlamentet og Rådet.

· At de nationale parlamenter inden for seks uger efter fremsendelsesdatoen skal have mulighed for at afgive en begrundet udtalelse om forslagets overensstemmelse med nærhedsprincippet og proportionalitetsprincippet. De nationale parlamenter kan selv beslutte proceduren for at nå frem til den begrundede udtalelse som efterfølgende fremsendes til Kommissionen, Europa-Parlamentet og Rådet. 

· Hvis Kommissionen indenfor fristen på seks uger modtager begrundede udtalelser fra en tredjedel af de nationale parlamenter
, skal det ses som et ”gult kort”, og Kommissionen skal overveje forslaget igen, hvorefter den kan vælge enten at fastholde forslaget eller ændre det. Hvis Kommissionen fastholder sit forslag, har de nationale parlamenter brugt deres mulighed for indsigelse.

· Hvis Kommissionen indenfor fristen modtager begrundede udtalelser fra totredjedele af de nationale parlamenter, er dette et ”rødt kort” og Kommissionen skal trække forslaget tilbage.  

Tidsplanen for Konventet fremover

Mendez de Vigo gjorde opmærksom på, at der endnu ikke var enighed om den fremtidige arbejdsplan i Præsidiet. Men han selv og næstformanden og præsidiemedlem Klaus Hänsch støttede ubetinget, at Konventet blev færdiggjort til den fastsatte dato i juni. Det vil betyde flere møder og afhængig af hvor mange og hvilken type ændringsforslag og indsigelser, der kommer i løbet af den kommende uge, vil det muligvis være nødvendigt med arbejdsgrupper, der kan se på artiklerne. Han mente ikke, artiklerne egnede sig til endeligt at blive udarbejdet i plenum. Parlamentarikerne støttede uden undtagelse en intensivering af mødeaktiviteten.

Et andet spørgsmål, der kom op på mødet, var hvornår den kommende forfatningstraktat skulle træde i kraft. Kommissionen har luftet et forslag om 2009, hvilket Klaus Hänsch afslog som en forrykt tanke og sagde at maj 2006 var mere realistisk. Han fastslog, at fordi Kommissionens næste periode løb fra 2004-2009, så var det ikke ensbetydende med, at en ny forfatningstraktat ikke kunne træde i kraft, hvis den vel at mærke er blevet ratificeret i medlemsstaterne. Han opstillede et scenarium for en tidsplan, der lød; regeringskonferencen afsluttes med udgangen af december 2003, hvorefter ratificeringsprocessen i medlemsstaterne tager mellem to og to et halvt år.

Charteret om grundlæggende rettigheder

Parlamentarikerne havde ikke meget tilovers for, at Charteret, i stedet for at være med i artikel 5 i første del af den nye forfatningstraktat, var henvist til anden del eller som en tilhørende protokol. De fleste gav udtryk for, at Charteret var så fundamental en del af unionen, at det kun er rimeligt, at det indgår i 1. del om unionen og dens mål.

Med venlig hilsen

Michala Jessen

Bilag I

Proposal submitted by Gisela Stuart MP

UK Parliamentary Representative and Member of the Praesidium

Convention on the Future of Europe

The Early Warning Mechanism – putting it into practice

The excellent report submitted to the Convention by Mr Mendez de Vigo’s Working Group I on Subsidiarity (CONV 286/02) put forward an extremely innovative proposal for the involvement of national parliaments in monitoring the application of the principle of subsidiarity. The main elements of the ‘early warning’ system it outlined are as follows:

The Commission should address directly to each national parliament
, at the same time as to the Community legislator (Council and European Parliament), its proposals of a legislative nature (the Protocol on national parliaments currently entrusts this task to governments);

Within six weeks from the date a proposal is transmitted, and before the legislative procedure proper is initiated, any national parliament would have the possibility of issuing a reasoned opinion regarding compliance with the principle of subsidiarity by the proposal concerned. This opinion should be expressed by a majority and commit the whole of the assembly concerned in accordance with procedures which it will itself determine. That reasoned opinion would be addressed to the Presidents of the European Parliament, the Council and the Commission. It should relate exclusively to the question of compliance with subsidiarity (and not to the substance of the proposal in question) and could be of a general nature or concern only one particular provision of the proposal in question. It could also alert the Community legislator to the possibility of a violation of the principle of subsidiarity if one or other provision were amended in some way during the legislative process. 

a) If, within the six-week deadline, the Community legislator received only a limited number of opinions, he would give further specific reasons for the act with regard to subsidiarity;

b)If, within the six-week deadline, the legislator received a significant number of opinions from one third of national parliaments, the Commission would re-examine its proposal. That re-examination may lead the Commission to maintain its proposal, amend it or withdraw it.
Working group IV on the Role of National Parliaments welcomed the proposals put forward by WGI and supported the ‘early warning mechanism’. In its final report (CONV 353/02), WG IV built on this particular proposal by suggesting the following: 

The link between subsidiarity and proportionality should be further emphasised.

National parliaments should be able to raise concerns about subsidiarity throughout the legislative process, in those cases where a proposal has changed considerably.

– 
Should one decide to have a judicial appeal mechanism, the right of appeal should not be restricted to those national parliaments that had issued a reasoned opinion at the early stage.
As the Convention has moved into the drafting stage and the issue of institutional balance is being considered, it is important to call to mind the conclusions of these two working groups and consolidate their recommendations.  The following proposal combines the conclusions of the two Working Group reports with the aim of consolidating one firm position and clarifying the detail where it was left ambiguous.

Ex ante political monitoring of subsidiarity and proportionality

The Commission should address directly to each national parliament
, at the same time as to the Community legislator (Council and European Parliament), its proposals of a legislative nature (the Protocol on national parliaments currently entrusts this task to governments);

within six weeks from the date a proposal is transmitted, and before the legislative procedure proper is initiated, any national parliament would have the possibility of issuing a reasoned opinion regarding compliance with the principles of subsidiarity and proportionality by the proposal concerned. It would be up to each national parliament to determine its procedures for arriving at a reasoned opinion.  That reasoned opinion would be addressed to the Presidents of the European Parliament, the Council and the Commission. It should relate exclusively to the question of compliance with subsidiarity and proportionality. 

if, within the six-week deadline, the Commission receives reasoned opinions representing the equivalent of one-third of national parliaments,
 it will be considered as a ‘yellow card’ and the Commission will be required to re-examine its proposal and after re-examination may maintain its proposal, or amend. Should the Commission maintain its proposal in a way which does not meet national parliaments’ concerns, national parliaments would have no further re-course to the early warning mechanism.

if, within the six-week deadline, the Commission receives reasoned opinions from the equivalent of two-thirds of national parliaments
, it will be considered as a ‘red card’ and the Commission would be required to withdraw its proposal.

During the rest of the legislative process, national parliaments should be kept informed of any amendments to the text in order that they can monitor changes to the proposal and assess their implications for the respect of the principles of subsidiarity and proportionality. Should national parliaments consider that amendments to legislative proposal agreed by the European Parliament or by the Council at any stage of the legislative process do not comply with the principles of subsidiarity and proportionality they may inform the legislator of this fact. The legislator shall reply to the national parliaments concerned 

Ex post judicial review of compliance with the principles of subsidiarity and proportionality

The monitoring of the respect of the principles of subsidiarity and proportionality is principally a political process, and the mechanisms outlined above are designed to address it as such.  Nevertheless, the possibility of appealing to the European Court of Justice against violation of the principles is a supplement, to provide a final option for those national parliaments that remain concerned that the principles of subsidiarity and proportionality have not been complied with. Therefore, following the recommendations made by Working Group I ‘Subsidiarity’.

Any national parliament (or one chamber thereof, in the case of a bicameral parliament) should be allowed to refer a matter to the Court of Justice for violation of the principles of subsidiarity and proportionality.  

The Committee of the Regions should also have the right to refer a matter to the Court of Justice for violation of the principles of subsidiarity and proportionality.

The overall purpose of the proposal outlined above is to enable those with legitimate interests to influence the Community legislators (the Council and the European Parliament).  

It does not seek to undermine any of the institutions involved in the legislative process. The ‘red card’ mechanism, as it is presented here, does not infringe upon the Commission’s right of initiative, as the Commission retains the right to resubmit a proposal that has been subject to a ‘red card’ withdrawal.  

It does not unnecessarily complicate or delay an already complicated and lengthy process. Giving national parliaments a voice at an early stage is a very necessary adjunct and directly enhances the democratic legitimacy of the procedure.  Similarly, as national parliaments would be required to issue their reasoned opinions within the six-week period, the process itself would not be delayed. 

The arrangement that would give each parliament as a whole two ‘votes’, regardless of the size of the Member States, guarantees a fair system, with each parliament having an equal say. 

Once the proposal enters the legislative process proper, and provided that national parliaments are kept informed of common positions and amendments, there will be two courses of action open to national parliaments. They can alert the legislators to a potential problem and/or they can exercise their scrutiny rights in a national context and hold their governments to account for their decisions.  

In the same way, there is scope for innovative initiatives to involve and associate regional and local authorities in each Member State.  The recent contribution by the Committee of the Regions (CONV 520/03) and the European Parliament report on the role of regional and local authorities rightly underline the importance of the regional and local dimension to European integration.  In many cases these authorities are directly responsible for implementation of EU policy, and as such must also have their say.   Regional and sub-national authorities should have access to the same information as national parliaments, thereby involving them early on in the process. However, although we can support the principle that regional and sub-national authorities should be consulted and encourage Member States to do so, these are arrangements that ultimately must be negotiated within each national context.

This proposal seeks to involve national parliaments in the process of decision-making at the European level in a constructive manner that reinforces the mandate of the EU institutions by strengthening both the legitimacy of the procedure and overall democratic accountability. By firmly anchoring European decisions in national democracies, national parliamentarians will have much earlier notice of what is happening, a specific role to play and ultimately a share in the responsibility for European decisions.
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DELEGATION DU PARLEMENT EUROPEEN A LA CONVENTION EUROPEENNE (
Le Président

Ms Gisela Stuart

UK Parliamentary Representative and
Member of the Praesidtum
Convention on the future of Europe
Rue de Ia Loi, 175

B — 1048 Bruxelles

Dear Gisela ,

Many thanks for your préposal of 3* February and your accompanying message. I do
appreciate your efforts aiming to put into practice the Early Wamning System which the
‘Working Group on subsidiarity has recommended.

I would certainly not oppose your submitting your reflections to the Praesidium tomorrow.
1 must admit however that I do not share your views regarding the implications for the
institutional system of your suggested additions to the EWS. The «red card » mechanism
not only would mean 2 significant weakening of the Commission’s right of itiative, but
would also introduce a serious interference with the legislative responsibilities of Parliament
and Council, since their exercise would be subject to a pre-condition.

The EWS creates an individual right, for national parliaments, to bring their concerns to the
knowledge of the responsible institutions, and to have these concerns duly taken into
consideration. It is not intended to create a collective right of National Parliaments to
interrupt the legislative process, which would in practice lead to the constitution of a third
chamber, a perspective which has been rejected both within your working group and within
the working group on subsidiarity.




Bilag II

[image: image2.png]‘We should not give the impression that we are ready to delay the work of the Convention
and jeopardise its working methods by reopening discussions within the Praesidium which
have been thoroughly examined within the Working Groups which we have chaired. The
suggestions you make have been defended by the talented representative of the UK
government, Peter Hain, but eventually rejected by the Working Group on Subsidiarity. On
this subject, the Working Group on National Parbaments itself did not conclude other than
making a recommendation to the Convention to support the EWS as proposed by the

‘Working Group on Subsidiarity.

Therefore I suggest that we both accept as the basis for further discussions the elements in
the proposal of the Secretariat for an amended protocol on subsidiarity.

Kind regards

Tiigo MENDEZ de VIGO
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� Medlem af Konventet og Præsidiet for det britiske underhus.


� Se bilag I Proposal submitted by Gisela Stuart ”The early warning mecanism-putting it into practice”. 3. februar 2003.


� Brev fra Iñigo Mendez de Vigo er vedlagt som bilag II.


� CONV 286/02 og CONV 353/02


� De fleste af gruppens medlemmer udtrykte generelt tilfredshed med de endelige anbefalinger fra WG I. Visse af gruppens medlemmer mente imidlertid, at nogle af forslagene fra WG I kunne tydeliggøres yderligere. Blandt andet kunne sammenhængen mellem nærheds- og proportionalitetsprincippet understreges, og de nationale parlamenter bør have mulighed for at give udtryk for betænkeligheder med hensyn til nærhedsprincippet under hele lovgivningsprocessen i de tilfælde, hvor et forslag er blevet ændret betydeligt.


� En begrundet udtalelse fra lande med etkammersystem vil veje med to stemmer, og i lande med tokammersystem vil hver parlament have 1 stemme, således at alle medlemsstater får samme stemmevægt uanset det parlamentariske system.  


� "Each national parliament" means each chamber of the same parliament when the parliament is composed of two chambers. This is the case in the great majority of current Member States and candidate countries.


� "Each national parliament" means each chamber of a national parliament of a Member State when the parliament is composed of two chambers. This is the case in the great majority of current Member States and candidate countries.


� Each Chamber of a bicameral parliament may issue a reasoned opinion. A reasoned opinion from a unicameral parliament will have the value of two reasoned opinions from the Chamber of a bicameral parliament. So, as each parliament taken as a whole has two ‘votes’ at its disposal, in an EU of 15 member states, 10 ‘votes’ would trigger this threshold. In an EU of 25, 17 ‘votes’ would trigger the threshold. In an EU of 27, the threshold would be 18 and in an EU of 28, it would be 19


� In an EU of 15, this would mean 20 ‘votes’ from national parliaments or their Chambers; in an EU of 25, it would mean 34 ‘votes’, 36 ‘votes’ in an EU of 27 and 38 ‘votes’ in an EU of 28.


� It will of course have the right to resubmit it as a new proposal unchanged or in amended form, thus retaining unaffected its right of initiative. As a technically new proposal, the Early Warning Mechanism could of course be used again.








