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Notat til Folketingets Europaudvalg om EU-Kommissimens hgring
vedrgrende corproate governance i finansielle ingtitioner.

EU-Kommissionen har den 2. juni 2010 fremsat emigog vedrgrende
corporate governance i finansielle institutionedusiv aflgnning. | for-
bindelse med grgnbogen har Kommissionen gennemfgoffentlig hga-
ring med haringsfrist 1. september 2010.

Regeringen har fremsendt vedlagte hgringssvar WHKEBmmissionen,
hvori en raekke spagrgsmal i relation til corporatgegnance adresseres.

Der henvises til, at Danmark stgtter principper orangfoldighed og

kompetence i forbindelse med udpegning af besgsatedlemmer, samt
at der bgr tages hensyn til antallet af gvrigeywelstesposter i forbindel-
se med udpegning. Det fremhaves endvidere, ataidbtbydes at kom-
binere rollen som formand for bestyrelsen og adstieiende direktar.

Det understreges, at ansvaret for at sikre godocatp governance pri-
maert ligger hos virksomhederne selv, og at de &ksisde danske regler
er tilstreekkelige. Der er derfor primaert brug faret oplysning og til-
skyndelse til at anvende de eksisterende princifipeyod corporate go-
vernance.

Grgnbogen rejser spgrgsmalet om, hvorvidt cheftayei i finansielle
virksomheder skal reguleres i stgrre omfang erfietldlet er i dag. | hg-
ringssvaret opfordres Kommissionen til at afventigleed om og imple-
mentering af de eksisterende initiativer, der veslr@flanningsspargs-
malet (primeert revision af kapitalkravsdirektive€CRD Ill). Herudover
praesenteres hovedpunkter i den netop indgaedeaskeliaftale om for-
svarlig aflanningspolitik i den finansielle sektor.
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Green Paper - Corporate governance in financial institu-
tionsand remuneration policies

General comments

The Danish government welcomes the initiative kg Buropean Com-
mission to review the adequacy of the corporateegmnce regulatory
framework. The Danish government agrees that adscorporate gov-
ernance framework could enhance the stability oérfcial institutions
and the financial system.

The Danish government finds, however, that the gema Commission
should await the outcome of the changes to the gaam supervisory
framework as well as Solvency Il and changes toGhaeital Require-
ments Directive, e.g. CRDIII, which the Europeanm@aission has al-
ready initiated regarding remuneration, risk manag® and the role of
supervisory authorities to ensure consistency asmd@oth process.

As regards remuneration policies the Danish govemntratresses the im-

portance of ensuring a responsible remuneratiorcypol financial insti-
tutions. Therefore, the Danish government has djréaken steps to im-
plement the revised capital requirements directiviéis field.

At this stage of the process, the Danish governmentld recommend
that the European Commission focuses on the raleeamposition of the
board of directors (non-executive directors). Hples of diversity and
competency should be at the core of the decisidmsnvappointing the
board of directors (non-executive directors).

The Danish government would urge the European Casion to con-
sider the responsibility of the board of directfren-executive directors)
in subsidiaries as well and finds that subsidiastesuld not be allowed to
delegate this responsibility to the board of divestat group level. In
general only focusing on the financial group legelld be problematic
when implementing the new corporate governancedveork.
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The Danish government finds that the main focusarporate govern-
ance regulation should be the responsibility of ttenagement of finan-
cial institutions instead of the financial authiest supervision of the in-
stitutions.

The business areas of the financial institutiorsadra great variety and
complexity which means that it is the core assigmnnfer the manage-
ment to obtain the necessary level of skill andegigmce to be able to
manage the institution in a responsible way.

The Danish government finds that this objective insagtably is obtained

by a heightening of the managements’ knowledgendf@mmpliance with

their duties as management on all levels and n@rbwycrease of super-
vision from financial authorities. In order to ensuhis it is important to

improve the implementation of corporate governgoeeciples and rec-

ommendations within the management of the instingi

More specifically the Danish government finds thahual meetings, if
not required more often, of the board of Directprsn-executive direc-
tors) with the focus of identifying and handling ridks for the year to
come and an annual evaluation of the compositiathefoard of direc-
tors (non-executive directors) and the experiemzk skills of the day to
day management is a fine initiative towards engutinat any foreseeable
risks will be evaded.

Specific comments

1. Board of directors (non-executive directors)

The Danish government welcomes the European Conumissinitia-
tives to ensure a sound regulatory framework fa ¢omposition and
role of the board of directors (non-executive divex). The Danish gov-
ernment agrees with the European Commission thatiples of diver-
sity and competency should be at the core of thesdes to appoint
members to the board of directors (non-executivectbrs). The gov-
ernment also agrees that more women and individwils different
backgrounds in the board of directors (non-exeeutivectors) could im-
prove the efficiency of boards.

However, generally it would not be suitable to fatate detailed re-
quirements regarding the role and composition eflibard of directors
(non-executive directors). This is due to the faet business areas of in-
stitutions are of varying size and complexity ahdst the requirements
should reflect these differences. As an exampleBipean Commis-
sion’s proposal to make external evaluations of ibard of directors
(non-executive directors) compulsory should ratieeroptional for insti-
tutions. As should the establishment of risk cortees on the board. The
relevance of both external evaluations and riskrodgtees would depend
on the size, complexity and organisation of thditunson. The Danish
FSA recommends that the management of a finanwétution annually



initiates an internal evaluation of the experieacel skills of the man-
agement in correlation with the future challengethe institution.

Also the Danish government agrees that the divisibresponsibilities

between senior management (executive directors}tantioard of direc-

tors (non-executive directors) as well as the ademjindependency of the
board of directors (non-executive directors) iseaial. Therefore, the
government also finds that it should be prohibitectombine the func-

tions of chairman of the board of directors (noe@xive directors) and
chief executive officer to ensure the independesfdde board of direc-

tors (non-executive directors).

Further, the Danish government does not expectlitbg effective to

make it mandatory to transfer responsibilities freemior management
(executive directors) to the board of directorsniesecutive directors).
As an example, daily risk management decisions @oduct develop-
ment do not necessitate the involvement of the doérdirectors (non-
executive directors), which should rather pursumae strategic role.
Also, it seems most effective that risk manageepkeporting directly to
senior management (executive directors).

The Danish government agrees that sufficient tiesoton is crucial for
the well functioning of a board and therefore thenber of boards on
which a director may sit should be a criterion tfauld not be neglected
when the competency of a potential board membeorsidered. The
Danish government finds, however, that a stricttliom the number of
boards will not obtain the intended purpose. Ratheth the number and
scope of boards that a potential director sits lwwukl be considered as
well as other time constraints the potential dowechight have. This ne-
cessitates a qualitative evaluation of the potediractor’s time schedule
rather than simply setting a strict limit.

In terms of external communication requirements,Danish government
finds that a risk control declaration is not needed the other hand, the
Danish government very much agrees with the Europg@ammission
that institutions should inform the relevant supsoxy authorities of
risks, which are fundamental and material, whetbasdaily risk man-
agement should not be subject to this requirement.

2. Risk management

As stated in our general comments, the Danish govent finds that the
European Commission should await the outcome ofebaly Il and the

changes to the Capital Requirements Directive tinatEuropean Com-
mission has already initiated regarding risk manag# to ensure consis-
tency and a smooth process. Please also refer tboouments above un-
der paragraph 1 regarding risk management.



3. Theroleof auditors

The Danish government finds that it will be usetubnalyse how best to
articulate the existing cooperation between auslitord supervisory au-
thorities and to examine the need for an adequatepgan legal frame-
work. The Danish government would like to shareew bf the Danish
experiences in this regard below.

The experience of the Danish government is thaetisealready an effec-
tive ongoing dialogue and cooperation between ®& &nd the auditors,
including a formal forum of auditors and supervssoreeting regularly to
discuss new legislative initiatives. At the sanmadithe division of re-
sponsibilities between the supervisory authoriéied auditors should not
be neglected, since a blurred division would bélenmatic.

The Danish government further receives a copy @idhg form audit re-
port to the board of directors (non-executive doex) and further infor-
mation at request. Also, a Danish whistleblower Ima@tsm for auditors
is implemented, but very seldom applied.

According to the international financial reportistandards (IFRS) and
Danish reporting standards for financial institngp a description of fi-

nancial risks has to be included in the financiatesnents of institutions
and is therefore audited. Therefore, the Danisregowent does not find
that there is an immediate need to extend the ablauditors to risk-

related financial information that is not part bétfinancial statements.

4. Therole of supervisory authorities

As stated in our general comments, the Danish govent finds that the
European Commission should await the outcome ofctianges to the
European supervisory framework.

As a part of the latest amendment of the Danislark@ial Business Act
the regulation regarding fit & proper evaluationtié members of an in-
stitution’s management was tightened up. All memabsr the manage-
ment will be evaluated in accordance with the ragoihs in connection
with their entering of the management and durirggrttime of service on
the management.

The purpose of the fit & proper regulation is t@yent members of the
management who do not have the necessary expeiagicskills and/or
who may have a resume which makes them unfit ®ptsition as mem-
ber of the management.

Also the regulation enables the Danish FSA to oalenember of the
Board of Directors (non-executive directors) tagasrom his or her po-
sition, if the person no longer complies with thegulation of fit and
proper. If the person in question refuses to retiignDanish FSA is en-
abled to order the institution to dismiss the pernsoquestion.



The regulation regarding fit & proper is a veryuatble opportunity in
the work to ensure that the members of the manageane conscious of
their responsibility of the institution’s compliamevith corporate govern-
ance as well as other relevant legislation.

On the basis of the above mentioned the Danishrgowent finds that
the existing regulation is sufficient with regaw dctual legislation and
that any further regulation should be in the forinsaft law and corporate
governance recommendations.

5. Theroleof shareholders

The Danish government welcomes that the role aofettwdders is consid-
ered as part of governance issues, since sharebas®wners are essen-
tial stakeholders in ensuring sound governanceciples. The Danish
government agrees with the European Commission shateholders
should be involved in the corporate governancenahastitution.

However, the Danish government finds that sharefiseldhould not be
imposed certain standards, such as the Intern&tmigporate Govern-
ance Network. The standards are meant to be veojuatad will most
likely be most effective if chosen by shareholdensa voluntary basis.
As stated initially, the Danish government findswever, that it could be
relevant to encourage institutions to set the gouece standards on the
agenda of a general assembly to allow for sharensithput.

Regarding the disclosure requirements, the Darasiergment finds that
the initiatives proposed seem extensive and cougbime cases be coun-
terproductive, for example a shareholder’s vota isertain cases subject
to confidentiality.

6. Effective implementation of corporate governance principles

As mentioned in our general comments the Danisteigouent finds that
the purpose of the European Commission’s greenrpageest obtained
by an improvement of the corporate governance atigul in the form of

recommendations instead of a detailed legislatimh iacrease of super-
vision from the financial authorities.

Therefore it is crucial to find ways to improve tkeowledge of the cor-
porate governance recommendations within the uigiits’ manage-
ments and the Danish government finds that oneéebbjects of the fu-
ture work from the European Commission should b the focus of
improving the implementation of existing and newammendations.

Also it should be noted that the members of theagament is recruited
to lead the financial institutions and an increab¢éhe supervision may
challenge the management’s inclination to do thax Therefore it is
very important to emphasize that the responsibitityghe end lies with
the management and they should be left with thesssry room for ma-
noeuvre.



The knowledge of corporate governance regulatiaridcbe improved by
increasing the number of institutions who are stibje a principle of
“comply or explain”.

7. Remuneration

As stated in our general comments, the Danish govent finds it im-
portant that the European Commission awaits theoowt and imple-
mentation of the initiatives that the European Cassion has already
commenced i.e. the revision of the capital requeets directive (CRD
[II) before further initiatives are presented.

In Denmark a broad political agreement on the imgletation of CRD
lll as regards remuneration policies has just beached. The political
agreement i.e. prescribes that the general meefirghareholders will
have a say on the financial institutions remunerafpolicy including
guidelines on performance pay and severance paskage

The agreement also ensures that the main orgamsatepresenting the
financial sector agrees on a binding code on renatio@ policy in the
financial sector with the aim of ensuring a rematien policy which
promotes efficient and responsible risk managerardtdoes not encour-
age excessive risk taking. The code should i.dudleca provision ensur-
ing that financial institutions should make pulitie salaries of individ-
ual (executive and non-executive) directors.

Furthermore, for the board of directors (executime non-executive) the
following shall apply:

e a cap for variable remuneration at 50 percent efrtbn-variable re-
muneration

e stock options or similar instruments may only coisg25 % of vari-
able remuneration,

e at least 40 percent of variable remuneration (anieéast 60 percent
for larger variable payouts) is deferred for 4 gear

The agreement also prescribes that the board edtdirs in a financial in-
stitution receiving public support is subject taecap on variable remu-
neration at 20 percent of non-variable remuneratioaddition there will

be a ban on new stock option programmes or thare@tton of existing

programmes in institutions receiving public support

The Danish Financial Supervisory Authority is empogd to supervise
the remuneration policies of financial institutiomgh the aim of ensur-
ing that they have in place a remuneration poli¢yctv promotes effi-
cient and responsible risk management.



