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1
An essential
building block
of Furopean
societies

2.

Role recognised
by theTreaty
and the
Fundamental
Rights Charter

Public sector
intervention
in cases of
market failure

)
nmunications
out principles
! objectives of
mmission
icies

4.

ome to expect the a y m of high-quality services of
general interest at affordable prices. These services contribute to the guality of
life of citizens and are a prerequisite for fully enjoying many of their
fundamental rights. Access to services of general interest by all their members

is one of the common values shared by all European societies. Services of
general interest contribute to the competitiveness of European industry and
strengthen the social and territorial cohesion in the European Union. They are a
vital component of the Community’s consumer protection policy. For the

u
accession countries well-functioning services of general interest are essentia

Pt

into the European Union.

=Y
tegration i vm

] into account by the policies of the European
Union. At the level of the European Union, the role of services of general
economic interest has been explicitly recognised in Article 16 of the EC
Treaty, introduced by the Treaty of Amsterdam. More recently, the access to
services of general economic interest was also placed among the fundamental
rights of the European Union. Article 36 of the Charter of Fundamental Rights
of the European Union', solemnly proclaimed at the European Council of Nice,
provides:

“The IInion recogn
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...... access to services of general economic

interest as provided for in national laws and practices in accordance with the

Treaty establishing the European Community, in order to promote the social

and territorial cohesion of the Union.”

The market left to itself, does a g
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eneral interest for many people. However, sometime ke
socially desirable objectives and, as a result, services are underprovided by the
market. This can for example be because (i) the individual or the market fail to
appropriately value all benefits occurring in the future or generated for society

as a whole (e.g. in the case of education), (ii) a desire by society to encourage

of “merit goods” and “club goods” such as museums , Or
(iii) the society’s aspiration to ensure that all citizens, including the poorest can

have access to certain services of an adeguate quality. In such cases public
sector intervention may be necessary.

The Commission has set out the principles of its policies and its objectives in
the area in two complementary communications on “Services of General
Interest in Europe” of 1996 and 2000°. In its Communication of 1996 the

Commission clarified in particular that the provision and development of high-
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5.
Concerns
expressed by
the European
Council at
Nice

{ !
6

Report addresses
these concerns

r
Commission’s intention to consider, in close cooperation with 1
States, ways of ensuring greater predictability and increased legal
10N

e
1 of competition rules relating to services of general

~
Statement of the Internal Market Council of 28 September

.y
3
3
)
ln
™,

two specific concerns:

- “Application of internal market and competition rules should allow
services of general economic interest to perform their tasks under
conditions of legal certainty and economic viability which ensure inter
alia the principles of equal treatment, guality and continuity of such
services. There is a need here especially for clorification of the
relationship between methods of funding services of general interest and

£20:4y e SESVALES L

the application of the rules on State aid. In particular, the compatibility

of aid designed 1o offset the extra costs incurred in performing tasks of
general economic interest should be recognised, in full compliance with

LA SLE 4 2L,

- The contribution made by services of genmeral economic interest to
economic growth and social well-being fully warrants regular
assessment, in compliance with the principle of subsidiarity, of the way
in which their tasks are being performed, particularly in terms of quality

FLIARD LA -E 244 C AL L b

of service, accessibility, safety and fair and transparent pricing. Such
assessment could be conducted on the basis of exchanges of good

practice or peer review, contributions from the Member States ond

reports hy the Commission, at the appropriate level, for example under

the Cardiff process. Citizens and consumers could also be consulted,

inter alia, via a forum such as that on ‘The internal market in the service
, via a for t on ‘The internal ma servic

Qlfcitﬁp,nv and SMEs’ "

2000. These Communications and, in particular, the definitions, principles and
objectives set out therein remain valid®>. The present Report serves the more

limited purpose of complementing these Commum ation

2222285 e 223 <222 [ 33 w0 L 22222223848 2

bv addressine the
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specific concerns raised by the Internal Market Council a

Fnr anca nf rafarancs tha dafinitianc CF tarmea nead in tha Cammunisatinng af 1004 and 2000 ara
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of additional comments on the Communication of September 2000 received by
) : )

2. ENSURING ECONOMICALLY VIABLE SERVICES OF GENERAL INTEREST IN THE

INTERNAL MARKET
7. As a general rule, Community law leaves it up to the Member States to decide
Public whether they provide public services themselves, directly or indirectly (through
authorities other public entities), or whether they entrust their provision to a third party.4
are generally Where an economic activity with a Community dimension is exercised,
Z‘:‘a’:ise compliance with the rules and principles of the Treaty aiming at ensuring equal
treatment and fair competition between (public and private) operators meeting

; the defined requirements guarantees that these services are managed under the

] economically most favorable conditions available on the market.

l 8 Services of general interest should be able to fulfil their role in conditions of
‘ervices of financial equilibrium. Today a number of services of general interest can be
eneral profitably provided under market conditions and do not require any additional
werest need support. Other services of general interest need some form of support in order
;’:{;fg‘:um to be viable. The borderline between these two categories of services is not

fixed but may evolve as a result of technological and economic developments.
9. Whilst Community funding, e g from structural funds or from TEN

programmes, may contribute to their financing, it is up to the Member States to

ensure the financial stability of services of general interest. However, the

! Treaty allows the Member States to grant the necessary support for services of
Treaty has general interest that would otherwise not be economically viable. Moreover,
asroven 10 be sector-specific directives addressing the issue of services of general economic
sufficiently interest allow for the creation of funds or other mechanisms of compensation to
Zfzﬁﬁle fo finance the provision of thosc; services. In principle,_ _the possibiliti'es of
financing Member States_tq grant financial support for the provision of a service of

general economic interest can be restricted by Community rules on state aid. In
practice, this Treaty framework has so far always proven to be sufficiently
flexible to allow the funding of services of general interest by Member States
wherever this was necessary.
10. Given the diversity of these services, of their organisation and their modes of
funding the application of the internal market and competition rules sometimes
onission  has raises complex issues. In the Communication of September 2000 the
lready  taken Commission therefore committed itself to continue to reflect on the best use it
eps to increase can make of the instruments it has at its disposal to increase legal certainty
gal certainty Since then, the Commission has taken a number of measures in that respect that
are also of relevance for services of general interest’.
4 . e . , :
on de minimis aid and on aid to small and medinm-sized enterprises (OJL 10, 13.1.2001, p. 20,

30, 33). Furthermore, the Commission has adopted guidelines on State aid for environmental
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However, the discussion subsequent to the adoption of the Communication of
September 2000 has shown that in particular the application of Community
rules to the selection of one or more providers of a service of general economic
interest and the issue of financial compensation of public service obligations
under the state aid rules still need to be specifically addressed

ol U U0 s aIgRRl J S LAl

Many providers of services of general interest receive some form of public
funding as a compensation for the public service obligations entrusted to them.
Public authorities in the Member States, providers of services of general

interest as well as interested third parties therefore need certainty as to the
application of state aid rules on such compensations.

Community Framework

The general framework defined by the internal market and competition rules o
the Treaty have already been explained in detail in the Communication o
September 2000. Therefore, this section will be limited to recalling some basic
principles applying under the Community state aid rules to compensations

granted for fulfilling public service tasks.®

NN

. The qualification of compensation as aid

A financial compensation granted by the State to the provider of a service of
itutes an economic advantage within t 1 f

to the fact that Article 87 (1) does not distinguist

etween measures of State intervention by reference to their causes or aims but
defines them in relation to their effects, the Court of First Instance confirmed
that financial advantages granted by public authorities to an undertaking in
order to offset the cost of public service obligations classify as aid within the
meaning of Article 87 ( 1)”. Subject to a possible development of the case law

protection (OJ C 37, 3.2.2001, p. 3), a communication on the methodology for analysing State

aid linked to stranded costs in the electricity sector

222220084

(http://www.curopa.eu.int/comm/competition/state_aid/legislation/aid3 html#electricity) and a

communication on the application of state aid ruleg to public service broadcasting (C(2001)

(33w LB 4058 L0518 L 3 4

3063, 17.10.2001). In its commumication on “Certain legal aspects relafing fo cinematographic

and other aundiovisual works” (COM(001Y 534 26092001} the Commission has provided 2

general orientation with regard to state aid to the cinema sector. In addition, the Commission has
cince adg;‘\fnd the State aid scoreboard 2001 (COM{2001) 412 18.7.2001) and made availahle itg

,,,,, ted the State aid M{2001 .2001) and made available its
State aid register

= . o . ..
The Commission services have prepared a working document explaimnin

aid rules to compensations in detail
CF1 Judapmﬂnt cf 27 Fehruary 1097 Fédération Francaise des Socistés d'Assurances FES4)

CF1, gemen v 1997 Fédération Frangaise des ssurance s (FFS4)
and Others v. Commission, Case T-106/95, [19971 ECR T1-229: confirmed in ECI, Order of 25
March 1998 Case C-174/97 P, 119981 ECR 1-1303; CFI Tadgment of 10 May 2000, SIC -

L% O 4

Sociedade Independente de Comunicacdo SA v Commission. Case T-46/97 [2000] ECR 11-2125
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of the Court, compensation payments must therefore be subject to the State aid
rules if the other conditions of Article 87 (1) are met®.

The conditions of compatibilit
eneral prohibition of State aid under
Article 87 (1) it can stlll be compatlble with Community law. Such
compensation can elther qualify for one of the specific exemptions under
Articles 87 (2) and (3) or 73 in the cas inland transport or it may mmth for

a derooafmn Lnder A.rtlcle R6 (2) o '

icles 87 (2) and ('1) has not pose sed s
eral mterest and the application
leglslatlon the application of Artlcle 86 (2) warrants
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"Undertakings entrusted with the operation o

services of general economic
interest or having the character of a reve ucing monopoly shall be
subject to contained in this Treafv in particular to the rules on

ty, i
competition, insofar as the application of such rules does not obstruct the
performance, in law

or in fact, of the particular tasks assigned to them. The
development of trade must not be affec!ed to such an extent as would he

12 -D¥ )
e

the rules

~ - == i ]

's n prmcml comnatlble with the Treaty lf it is .ecessary
f its public service obligations. In its Judgement in the
FFSA case, the Cou lrt of First Instance held that: "the grant of Staf aid may,
under Article 90(2) of the Treaty, escape the prnhzbzfznn lnid down in Articl
92 of that T reaty provided that the sole purpose of the aid in question is to
nffvpt the additional costs incurred in pe;:fnrmmg the nnrtlr'ulnr fask nvwanpd

STELT L2320 88

economic interest and that the grant of the aid is necessary in order for that
undertaking to be able to perform its public service obligations under
conditions of economic pqnilibriym (Corbeou, 17 to 19)
Determining whvihﬂr the aid is necessary entails a goneral assessment of fho
economic conditions in which the unflprtnhno in guestion nprfnrmv the
activities in the reserved sector, without taking account of any benefits it may

draw from the sectors open to competition." (para. 178)".

to the undertaking entrusted with the operation Qf a service of general
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to the Treaty of | u..s'" terdam amending the Treaty on European Union (in force since I Ma
1000\ 132 11,1997 n. 100 and to the Commigsion communication on the annlica 10
A O] 11,2997 1P, the Commussion communic cang

ublic service broadcasting of 17.10.2001
The nnm}varlnﬂ r\f the Treatv Articles hag heen hhonaoﬂ hv the Treaty

440 DUV A, Vi waav aadsaaey 4 (e wH

Arficle referred to by the Court is now Article 86 (2)
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The method applied by the Court consists in assessing the amount of extra-
costs resulting from the public service obligations, and in comparing this
amount with the amount of aid granted. If the amount of aid does not exceed
the amount of the extra-costs, this aid is in principle admissible on the basis of
Article 86 (2)"°.

(

1e compensation, Member States have in f..-t a
ng on the specific needs of the undertakin

concerned, thes n receive annual ub51d1e a preferential fiscal treatment
lower socia ormbu ions etc e element for the Commission lies in
the fact thaf the value of these advantages does not exceed the extra-costs of
the undertakings concerned for the provision of a service of general economic
interest. Similarly, in accordance with Article 295 the Commission's approach

is neutral as reoards the public or private nature of the undertakings concerned.
This choice is entirely up to the Member States.

1953

large margin nfdiscr 110N,

»

If a service of general economic interest wm ttributed as a resnlt of a fair
transparent and non-discriminatory procedure’’, as regards the services to be
provided and the amount of compensation, thls amount of compensation is

normally deemed to be compatible with the requirements of Article 86 (2),

provided that the procedure was effectively competitive.

The Commission's experience shows that in practice there are relatively few

cases in which the amount of compensati ion was conte ven th i
int. These problems arise essentially in sectors that were Iiberalised

fully or in part, like telecommunications, transport o h

also arise in the broadcasting sector. The issues r -ais.-d include possible c-.ross-

subsidies from public service activities to non-public s a

as the amount of compensation. In this regard, the Commission thinks that it is

necessary that the requirements of Commission Directive 80/723/EEC of 25

June 1980 on the transparency of financial relations between Member States

and public undenaklngs as well as on financial transparency within certain

undertakings'® are strictly respected. In particular, the Member States must put

in nlar'P the necessary cnf'eoLnrrls so as to avoid that aid granted for the

LN~

*]
vy
™
o
8
g
=
N

provision of a service of general economic interest are in fact used, even if it is
only in part to subsidise non-public service activities. Such cross-subsidies

The application of these principles requires however that the obligations
imposed on the undertaking entrusted with the service are specified in an act of
public authority or in a contract concluded with the competent public

or e‘vun}ple the Commission apnhnrl thic apprcach in two degcisiong qucpfnﬂ in 1000 TIn theece

o, M

decigions it wag foungd that the amount of the comnencation did not exceed the cost in

t the amount of the compensation di cost inherent in

the provision of the public service and was therefore compatible with Article 86 (2) (Decision of
24.2.1999, Kinderkanal/Phoenix Case NN 70/98 and Decision of 29.9.1999 BBC News, Case

NN 88/98) o

In particuler on the basis of an open tender, ag provided for in the applicable legiglation
OL L 195 2971980 n 35 ag last amended .,‘,f Directive 2000/52/EC of 26 July 2000, OJ L
193,29.7.2000 p. 75
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authority . The amount of the compensation must in any event be determined
on the basis of clear, transparent and non-discriminatory rules. For example,
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1191/69 provides in the area of inland transport for an exemntion
from the obligation to notify compensation based on formulae laid down 1

advance rather than on the retrospective making good of deficits.®

3

A derogation from the Treaty rules under Article 86 (2) must not affect the
development of trade to an extent contrary to the Community interest.

Furthermare, it should be noted that the Commission cannot authorise State aid
that is infringing other provisions of Community law'”. In this respect, the
Commission considers that the compliance with the rules set out in Council
Directive 92/5S0/EEC, and with the rules and principles of the Treaty as laid
down in the Commission interpretative communication on concessions under

Community law on public contracts'®, will considerably reduce the risk that the
award prnrpdnrp infringes Treaty prgyieinne other than Articles 86 to |8,

EOL P 02035 vy § L A3ARAILS Ulsiale SRR LI ORI LY,

In principle, all compensations qualifying as aid must be notified. According to
Article 88 is a general obligation covering all aid in order to prevent the
implementation of aid contrary to the Treaty'”. Aid must therefore be notified
to the Commission before it is granted, even if an aid qualifies for a derogation
and is compatible with the Treaty.
In the current legal situation there are only two relevant exceptions to this
ion: First, a notification is not necessary if the aid granted is a « de
minimis » aid meeting the conditions of Commission Regulation 69/2001 of 12
January 2001%°. Second, compensations granted in conformity with the
s in Council Regulation 1191/69 of 26 June 1969 on action
bv Member States concerning the obligations inherent in the concept of a
in transport by rail, road and inland waterway’' are exempted
n more, the Commission will propose an adjustment of
T

e aid in cases t
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Article 4 of Regulation 3577/92 on maritime cabotage provides for an exception in the area ¢
™

v OO 4 dsagse & a4 Uians uaRas UK

tra

ennrt

itime transport
Council Regulation (EEC) 1191/69 of 26 June 1969 on action by Member States concerning the
obligations inherent in the concept of a public service in transport by rail, road and inland

waterway, OJ L 156, 28,6, 1969, p. |
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It should be highlighted that, like in other areas of State aid, the Member States

can notify individual compensat10 projects or compensation schemes to the

Commlsswn When these schemes are approved by the Commission, the
dividua agd granted in m‘(‘nrdan(‘e with these schemes do not normally have

’
)
{

Measures to improve legal certainty

In view of its commitment to continue exploring ways of increasing legal
certainty for services of general interest combined with an efficient application
of state aid rules the Commission held a meeting with representatives of the
Member States on 7 June 200! in order to better understand the difficulties
encountered by the Member States in ensuring the financing of services of
general interest. Based on its discussions with Member States and interested

parties as well as on its case experience the Commission 1s considering a two-

phased approach.

As a first step, the Commission intends establish during 2002, in close

22222 mten, 4322 L2202 123 LA T

consultation w1th the Member States, a Commumty framework for State aid
granted to undertakings entrusted with the provision of services of general
economic interest. Such a framework will inform Member States and
undertakings of the conditions under which state aid granted as compensation
for the imposition of public service obligations can be authorised by the
Commission. It could in particular specify the conditions for the authorisatio
of state aid schemes by the Commission, thus alleviating the no ﬁcation
obligation for indiv dual aid.

B

igati
As a second s-ep th Commission will evaluate the experience gained with the
application s framework, and, if and to the extent justified, the

Commission 1ntends to adopt a regulation exempting certain aids in the area of
services of general economic interest from the obligation of prior notification.
This so-called block exemption would have to specify precise circumstances in

which public funding would not be considered as a State aid under the Treaty
does not Fnlf'l all the rnqdlflgns of Article 87 (1) and/or define precise

1n 22 220 UL (829583 84
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1 g is State aid. it is comnatible with
e Treaty. _One example of SLCh cr iteria could be the provision of a service of

[

general economic interest attributed in a fair, transparent, non-discriminatory
and competitive tendering procedure.”> The regulation ¢ uld cover all areas of
services of general interest or be limited to specific sectors. It could also be
used to improve legal certainty in areas such as local and social services of
general interest. In order to prepare for the possible adoption of such a block
> Another m:mnp‘n can be found in the Commission’s ﬂrcpcsal for 2 Regulation concerning the

re
L rnad and inland “rofnﬂvov (O I’)ﬁ(\(})
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exemption regulation, the Commission would need to submit in due time a
proposal for an amendment of Council Regulation 994/ 1998%.

of gpnpra] interest that

the competition rules a
CONOM . As onom
economic activities the Court of Justice has consistently held “that any activity
consisting in offering goods and services on a given market is an economic
.. 9925 - . . - .
activity”®. In practice, in most cases of services of general interest this

distinction does not create any problems. However, the abstract definition of
“non economic” service has proven to be very difficult. In addition, the range

12 SAhAS2S A 2eS PV

of services that can be nrovide
(82 vices th be ovide

t can pr on a market is subject to technological

ARl
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economic and societal has evolved over time. Therefore, whilst a

..... - 122 h'2 Ny a2

list of examples can of course be drawn up®, it would not be feasible to
provide a definitive a priori lis f all services of ge t

hange an
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However, in order to further increase transp

> C
s 0 S ESSw 222 Saad Jaatdat® = =
nolicy and services of general interest the Commission will in the future add a
specific section on services of general interest to its annual report on
competition policy setting out how the competition rules were applied to such

services.

services of general interest in its state aid register so as to facilitate access to
current case practice’”.

Furthermore, the Commission will in the future identify cases relating to

The Application of Community rules to the selection of the Provider®®

The Member States are free to decide how the service should be operated and
mav decide to provide a publi i

228y e

ic service themselves, directly or indirectl

o 7
(through other public entities). But where they decide to entrust the provisic

other public e ut v they OV

of the service to a third party, they must follow the procedural rules and

principles which apply to the subsequent selection of the provider, as set out

Taver
below.

24
25

26

27

Stichtine Dav‘vvioelnfnn/]c Moedische Spgz\inlicior: [')nﬂn} EC

Te0s o Cnles Loy

miscion Communication of Sg}\[gmhgr 2000 1

workine document referred to in footnote 6
=}

e int/comm/o notit 1 '
http://www europa.cu.int/comm/competition/state aid/register/

The rules and principles set out in this section concern the general legal framework and de not

take account of sectoral Community legislation or national legislation that is compatible with

Community law which may be applicable
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contra ts conf.‘luded bv Member States for the provision of economic activities
within the meaning of the Treaty indepen.deqtly of their qnah-xc..tlon under

national law. However, a number of exceptions are en umerated the Treaty.
se rule

The Treaty exclides Frnm the _a_ppl cation gfthg

with the exercise of public authority and allows for derogations if they are
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also exclud d from the scope of application of these rules and prmc1ples In
addition, these T 0 1

Member States to award special or exclusive rights for the ma..agemen
services of g -e-al economic mfPrPe'r where the conditions in Article 86

particular Art cle 86 (2) are met>°

“non-economic” nature within the mpnmng of the Treaty are

reafy rules and nrmmnlpc d

(<29

Where a contract by which a public authority entrusts the management of a
service of general interest to a third party fulfils the conditions provided for in
the Community directives on public procurement®’, they constitute “public
contracts” within the meaning of these directives and their award must respect

the provisions set out in the above-mentioned directives.

Furthermore, in conformity with the case law of the Court of Justice, the award
of contracts that irecti
nevertheless comply with the relevant rules and pr1nc1ple of the Treaty, i.e. the
rules on the freedom to provide services and the freedom of establishment, as
well as the principles of transparency, equal treatment, proportionality and
mutual recognition. Compliance with these principles implies in general that,
save in respect of services to which the Treaty rules and principles are not
applicable in the situations described in paragrnpb 34 above for the benefit of
any potential tenderer, a degree of advertising sufficient to enable the services
market to be opened up to competition and the 1mpartiallty of procurement
procedures to be reviewed is ensured’?.

are not covered hv the n!_lbh_ nrocuremen ctives must

(

This is the case for service concessions and other forms of public-private

partnerships which are currently not covered by Directive 92/50/EEC. Public-
private partnerships usually refer to all forms of co-operation between public
and private sector for the management of services intended for the public.
Concessions have been gualified by the Commission a the acts attributable to

uthoritv entrusts to a fh“rrl the manacement
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30

31
32

Cf para. 30 above

In the audiovisual sector, acconnt should be taken of the Protocol on the system of public
broadcasting in the Member States, annexed to the Treaty of Amsterdam amenﬂmg the Tre.atj,f
on Eurppean Union (in force since 1% May 1999)

Cf. Directives 92/S0/EEC, 93/37/EEC, 93/36/EEC. and 93/38/EEC

See Iudgement of 7 December 2000 in the Telanstria case, aff. C-324/98 (para. 62)
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Application of
Community law
ensures high quality
ar the best prices
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Commission will
examine further
measures for
clarification

Commission will
reinforce monitoring
of services of general
inferest

3.1.
Need for a 41,
stronger
culture of
evaluation

operator bears the risk involved in operating the services m questxon obtaining
a significant part of revenue from the exploitation by users>

The Commission considers that the application of these principles and rules to

e selection of th rovxder can only have beneﬁc1 | effects for the users as
well as for the economic operators. A correct application of these rules and
principles will ensure a better operation of services of general economic
interest by guaranteeing that they are entrusted to a provider that meets the
necessary requxrements and at the most favourable market conditions. Thus the
consumers will enjoy high-quality services at the best prices available on the

market.

The Commission le examine whether additional measures
further clarify the Community rules a..d nrinciples applicable

of the provider of services of general interest.

ENSURING A HIGH-LEVEL PERFORMANCE OF SERVICES OF GENERAL
INTEREST FOR EUROPEAN CITIZENS AND BUSINESSES

_ ie

completlon of the mtemal market and the mtroductlon of competition have
helped to improve the performance of a number of services of general
economic interest. Community initiatives have been undertaken at different
levels. First, the integration of services at the EU level is often an essential
element to guarantee the successful provision of the service. Examples of this
are the problem of air traffic congestion and the organisation of the
infrastructures and market arrangements needed for the Dperaﬂ_n of the energy
internal market. The Commission has proposed and will con ntinue i

and putting forward actions in those areas where the provision of services of
general economic interest has a distinct Community d!m.,.-S'O Secondly, and
to the extent that services of general economic interest are regulated at
Eu.rop an level, the Community has also established the necessary framework

allowing to ensure that the provision of these services meets the relevant public

policy 0 ef‘hw'q In order to be able to swiftly adapt ﬂus framework in line
with new technological, economic and social developments, the Commission
1 r..in,crc-e the sectoral and horizontal monitoring of services of general

n efficient evaluation of the performance of services of general interest

Ruildine on a nrnnnqal made hv the Commission i

2D VA 22382

September the European Counc1l has called for a m systematlc evaluatlon of
services of general interest in order to take account of their contribution to

33

For a more detailed unoly_c.:s of the igsue gee the Internratative Cnmmnnw\ohnﬂ on concessions in

Commumity law (QJ C121, 29.4.2000, p. 2)
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Effective evaluation
facilitates adaptation

R

economic growth and social well-being. This is fully in line with the
Commission’s finding in its White Paper on European Governance™” that

“q stronger culture of evaluation and feedback is needed in order 10 learn from

the successes and mistakes of the past. This will help 10 ensure that proposals

do not over-regulate and that decisions are taken at the appropriate level. ”

hat decis opria
In the area of services of general interest developing such a culture of
evaluation and feedback is particularly important given that in addition to the
economic performance of these services their performance with regard to other

1 f the

relevant public policy objectives are being met and facilitates the adaptation or
re-orientation of policies in line with technological changes, new consumer
needs and new public interest demands. The performance assessment is up to

e competent authorities at the appropriate level In most cases it is the
national, regional or local authorities that are responsible for monitoring and
evaluating the performance of such services. However, where a specific
framework exists at Community level, the Community institutions must also
assess the performance of the services concerned. In response to the request
made by the European Council the Commission will theref

[t
»

tn

re
- reinforce its sectoral reporting, and
- introduce an annual horizontal evalpation in the framework of the

—  where appropriate, assist in benchmarking the effectiveness of measures
taken in the Member States to attain adequate performance of services of

general interest in areas not covered by sectoral reporting or the annual
evaluation

Sectoral Reporting

orting
The Commission has already evaluated the performance of services of general
economic interest in certain sectors that are regulated in specific Community
legislation. The sectoral reports have proven to be useful tools for the

assessment and development of policies in specific areas. In particular, they
allow to address sector-specific issues in detail and to adapt reporting to the
requirements of the sectoral policy agenda. The Commission will continue and

338 %2 334 = RS2 22 »~j Lpeiiiet. S 222 222

improve its sectoral reporting and strengthen the focus on services of general

interest where necessary.

311
) 43
Reinforce sectoral
reporting
34



wizontal
aluation
is year

Examples of sectoral reporting

In the telecommunications sector thc Commission has started in 1997 to regularly submit evaluation
reports on the implementation of the regulatory measures adopted with a view to full liberalisation of
the secior”. These reports skeich out the major developments in the market, analyse the
implementation of the regulatory principles covered by specific Community legislation and draw
conclusions regarding future policy developments. They are established in consultation with the
Member States and take account of information gathered from a large number of operators,
associations and other organisations in the sector.

In the energy sector, the Commission has assessed the functioning of the internal market in
electricity in a Communication of 16 May 2000, In a further Communication of 13 March 2001 the
Commission has evaluated regulatory and market developments in the European gas and electricity
industries, including inter alia the achievement of public service objectives and the development of
employment®. This Communication was preceded by a broad consultation of all interested parties,
i.e. social partners, generators, gas producers, transmission system operators, distributors, consumers
and other organisations. In preparation of the Communication, the Commussion organised a public
hearing in which nearly 120 associations and companies participated. )

In the postal sector, Directive 97/67 required the Commission to submit a report on the application
of the Directive including an assessment of the developments in the sector, in particular concerning
economic, social, emplovment and technological aspects, as well as quality of service. The
Commission submitted a proposal for an amendment of Directive 97/67 in May 2000%. The
document was based on a series of comprehensive background studies™. The Commission will
submit the assessment before the end of the year.

In railway transport, Directive 01/12 requires the Commission to systematically monitor the market
development for railways.®® Within this framework, the Commission will monitor inter alia the
service levels for railway passengers transport and the financing of the railway market.™

In maritime transport, Regulation 3577/92 requires the Commission to submit a report on the
application of the Regulation relating to maritime cabotage, including the public service obligations
imposed as a condition to offer regular cabotage services™. The fourth report will be submitted in
2002.

3.1.2.  An anpual evaluation in the framework of the Cardiff process

..... L27 22822 L Lo N £/ g RS
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44, In order to respond to the call for a regular assessment of services of genera

L S22 v o~

interest, the Commission will produce a working document annexed to the

» Cf e.g. Sixth Report on the Implementation of the Telecommunications Regulatory Package
COM(2000) 814 final, 7.12.2000

36 COM(2000) 297 final, 16.5.2000

7 COM(2001) 125 final, 12.3.2001

38 COM(2000) 319 final, 30.5.2000

39 Available at

http://europa.eu.im/cgmm/intemal_market/en/postaI/evolﬁamdshldigs/indgx.hhn
0 OJL 75,153.2001 p. 1

a1
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The Commission organises a hearing for rail passengers Q!-grangcaﬁnnc on QOctoher 2001 in order

iccnss the service levels in mailway passengers transport and to ascess the need for EIJ rail

LISLASS L Sea bl

passengers rights for international rail passengers on the model of the one into force in the air

4 OIL 364, 12.12,1992
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Commission report on the functioning of product and capital markets ("Cardiff

report") 1o be adopted by the Commission in early December

o) 2 J e~ =21.
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sent to national authorities and regulators in different sectors and especiall y, on
an in-depth consultation of consumers in the 15 Member States. The evaluation
will consist in 2 horizontal monitoring of certain services of general economic
interest covering three areas

concentration, entry, mergers and acquisitions, and other variables pertaining to
the economic performance of the relevant sectors taking into account different
consumer and user types. It will include npdates of already existing indicators

service obligations across countries ar tors: acce igations, universal
i

service ob particular pricing regulation and affordability of tariffs,

d national rules and other evidence collected
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3) Citizens’ opinions on the impact of liberalisation of services of gon
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economic inferest

An extensive survey using “focus group” technigues has been conducted to
her in-depth gualitative informat iti 7 viey ut the provision
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exercise, three groups have been identified: high income, low income and a

third group consisting of citizens especially sensitive to the provision of

services of general economic interest (pensioners, consumers living in remote
areas, ...). The purpose of the exercise is twofold

—  to learn more about the real importance citizens attach to different
aspects of the provision of those services;

—  to have a more gualified assessment of their views on the impact of
liberalisation processes, especially as regards universal and public service
obligations

ligations

The sectoral coverage of the three parts of this horizontal evaluation has been
conditioned by data availability.
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Commission will
reinforce
monitoring in the
future

46

A communication
il evaliation
methodology in

2002

Commission is
prepared to work
on benchmarking
in other areas

3.2,
48.
many areas
wkeats are best
ited to serve
? needs of users
40,
Community has
always applied a
structured and
gradual approach

o fiberalisaiion

The Commission intends to improve and reinforce its horizontal monitoring in
the framework of the Cardiff process in the coming years. It will develop and
refine, in close co-operation with the Member States, a set of analytic tools and
a methodology necessary for an assessment of services of general economic

interest that will help to evaluate and guide policy-shaping at Community level.

; igations and other public service
s, other important issues such as the integration of these markets at

the EU level or the longer term impact of liberalisation (e. g. impact on
oroductivity, employment, growth and social and territorial cohesion) may

require a more in-depth treatment. This is not possible with the information and -

resources currently available. It may also be necessary to establish a permanent
mechanism for the monitoring of citizens’ opinion and their evolution as well

as to expand that monitoring to other users and parties involved in the
liberalisation processes. In line with the principles on a reinforced culture of
consultation and dialogue set out in the White Paper on Governance the
evaluation should take account of a broad basis of information. Therefore, all
stakeholders should also be consulted on specific issues. The Commission will
........ nication setting out its methodology for the evaluation of
services of general economic interest at Community level in the course of next

year.
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Benchmarking in other areas of services of general interest

Ll

n areas of services of general interest not covered by sectoral reporting or by
he horizontal evaluation in the framework of the Cardiff

Commission is prepared to work with Member States
authorities to introduce a system for benchmarking the
introduced to achieve an adequate performanc

s Rasd

—_—

This pertains in particular to those services of genera economic interest
provided under special or exclusive rights or under a natural monopoly since
such services require regulatory supervision. In many cases there will be a
Community added value in benchmarking the performance of regulatory

systems in order to draw on the wide variety of regulatory techniques in use
across Furope and to enable Member States to form a view on possible
t

For many services of general economic interest open markets have proven to
be best suited to ensure that the needs of citizens and businesses are met. In the
sectors liberalised by Community measures competition has led to more choice
and lower prices for consumers and business users.

When introducing competition in a sector the Community has applied a gradual
and structured approach to liberalisation so as to ensure the continuity of the
services and to allow the operators concerned to adapt to a changing market

opening the Community telecommunications markets to competition provided

17
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Liberalisation at
Community level
has always been
accompanied by
safeguards

for additional transition periods of up to five years for Member States with
very small or less developed networks®. Directive 96/92 on common rules for
the internal market in electricity provided for an additional transition nPﬂod of
technlcal cha:acterlstlcs of thexr electrlc:lty systems Also Dlrectlve 98/30 on
common rules for the internal market in natural oaq prnv:dps for the possibility

of temporary derogations in certain circumstances®

Liberalisation legislation adopted at Community level has also never been
limited to th mere introduction of competition. The Community measures

always provide for safegnards allowing to ensure that services continue to meet
defined quality standards. The adoption of health and safety standards as well

as pricing requirements is also provided for in liberalisation instruments where
necessary. In general, these standards and requirements must be specified and
complemented by the competent national authorities. Experience has shown
that these safeguards allow the competent national authorities to effectively
ensure that service providers meet the relevant public service objectives and
guality targets in line with the principles underlying Article 16 of the EC
Treaty.

43

44

45
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FExamples of Safeguards in specific Community Legislation

In various sectors, Community institutions have adopted secondary legislation allowing to cnsurc that
public service objectives are met.

1. Energy sector

In the directives on the internal electricity market™ and the internal gas market” adopted jointly by
the European Parliament and the Council, respectively Article 3(2) provides that having full regard of
the relevant EC Treaty provisions, in particular Article 86, Member States may impose on
undertaking in the electricity sector/natural gas sector, in the general economic interest, public
service obligations which may relate to secunity (inciuding security of supply), regularity, quality and
price of supplies, and to environmental protection. Such obligations shall be clearly defined,
transparent, non-discriminatory and verifiable. They, and every revision thereof, shall be published
and notified to the Commission by Member States without delay. Furthermore, both directive allow
Member States to temporarily take additional safeguard measures in the case of a sudden crists in the
energy market. The proposed directive amending directives 96/92/EC and 98/30/EC will reinforce
the provisions ensuring the attainment of public service objc:ctives.48

2. Telecommunications sector

For the telecommunications sector Directive 98/10/EC sets out a number of telecommunication
services that must be made available to all users, independent of geographical location, and at an
affordable price.49 This directive also defines quality of service and usage conditions as well as taniff
principles. In addition, Directive 97/33/EC sets out detailed provisions on costing and financing of
universal service in the telecommunications sector.”’ Provisions on independent national regulatory
authorities are contained in Directive 90/387/EEC.>' The approach has been maintained in the
proposals for a new regulatory framework the Commission submitted in July 2000.% :

3. Postal sector

The Directive on postal services™ adopted jointly by the European Parliament and the Council aims
at a gradual and controlled opening of markets for competition. At the same time the Directive
obliges Member States to ensure as a minimum a universal service as described in its Chapter 2 and
involving the permanent provision of a postal service of specified quality at all points in their

° OJL 27,30.1.1997, p. 20

4 OIL 204 2171998 p. 1

® COM (2001) 125 final, 12.3.2001
1

'y
® Directive 98/10/EC of the European Parliament and of the Council of 26 February 1998 on the

application of open network provision (ONP) to voice telephony and on universal service for
telecommunications in a competitive environment, OJ L 101, 1.4. 1998, p. 24

0 Directive 97/33/EC of the European Parliament and of the Council of 30 June 1997 on
interconnection in telecommunications with regard to ensuring universal service and
interoperability throngh application of the pronciples of Open Network Provision (ONP), OJ L
1999, 26.7.1997, . 52

31 Council Directive 90/387/EEC of 28 Tune
)

1990 on the establishment of the internal market for
telecommunicationg services ﬂ\_reugh the implementation of open network ?I'OViSiOH (ONP), O]
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b
L. 192, 24.7.1990, p. 1, as amended by Directive 97/51/EC of the European Parliament and of the

Council of 6 October 1997, OJ L 295,29.10,1997, p. 23
52 Ol C 365 E, 19.12.2000, p. 198,212, 215,223, 230, 238, 256
>3 Directive 97/67/EC of the Eurcpean Parliament and of the Council of 15 December 1997 on
common rules for the development of the internal market of Community postal services and the
improvement of quality of service, OJL 15,21.1.1998 p. 14
L OJL 15,21.1.1998 p. 14
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territory at affordable prices for all users The Dircctive also scts out tarff principles, quality
requirements and standards and provides for a procedure for the harmonisation of technical
standards. National regulatory authorities are obliged to ensure compliance with the obligations
arising from the Treaty. These guarantees will remain in place under the proposed amendment of the
postal services directive.™

4. Air transport sector

According to Article 4(1)(a) of the Regulation on access for Community air carrers to intra-
Community air routes”, a Member State, following consultations with the other Member States
concerned and after having informed the Commission and air carriers operating on the route, may
impose a public service obligation in respect of scheduled air services to an airport serving a
peripheral or development region in its territory or on a thin route to any regional airport in its
territory. any such route being considered vital for the economic development of the region in which
the airport is located, to the extent necessary to ensure on that route the adequate provision of
scheduled air services satisfying fixed standards of continuity, regularity, capacity and pricing, which
standards air carriers would not assume if they were solely considering their commercial interest. The
Commission shall publish the existence of this public service obligation in the Official Journal of the
European Communities.

5. Public transport

The Commission has proposed a similar approach in its draft regulation on public services in public
transport™®, currently under consideration by the Parliament and Council.

6. Maritime transport

According to article 4 of the Regulation 3577/92 applying the principle of freedom to provide
services to maritime transport within Member States (maritime cabotage), a Member State may
conclude public service contracts with or impose public obligations as a condition for the provision
of cabotage services on shipping companies participating in regular services to, from and between
islands. Whenever a Member State concludes public service contracts or imposes public service
obligations, it shall do so on a non discriminating basis in respect of all Community shipowners.

>4 COM (2000) 319 final, 30.5.2000

5 Counci! Regulation 2408/92/EEC of 23 July 1992 on access for Community air carmers to ntm-
Community air routes, OJ L 240, 2481992, p. 8

% COM (2000) 7, 26.7.2000
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the Commission to consolidate and specify these principles in a single
framework Directive to be adopted on an appropriate legal basis. A framework
instrument could highlight the importance the European Union attaches to
services of general interest and could help to clarify some of the relevant
Community law concepts, in full respect of the principle of subsidiarity. The

economic interest underlying this provision. It has recently been suggested to

Commission is examining this suggestion.
However, a framework Directive would necessarily be very general in
substance and could not take account of the specificities that characterise each

service of general interest. Such a Directive could therefore not replace sector-
specific regulation and its added value in respect of sector-specific regulation
would have to be examined. As a horizontal measure, the Directive could in
general only set out minimum standards. In addition, a Directive should match
the high level of cur ambition. The Commission will assess whether such a
horizontal directive would be the right instrument or whether, given the
differences in the structure and organisation of different services of general
interest a sector-specific approach combined with high standards of horizontal
consumer protection is best suited for maintaining and developing high-quality
services of general interest at the European level.

3

It has also been suggested that the forthcoming Intergovernmental Conference
should decide to insert a reference to the promotion of services of general
interest in the Treaty by adding a new subparagraph to its Article 3. The
Commission made this suggestion already in its Communication of 1996 in
view of the Intergovernmental Conference preparing the Amsterdam Treaty. In
this Communication the Commission advocated the addition of a new
subparagraph to Article 3 to read as follows:

erves the purposes it pursued with this

S
new subparagraph to Article 3 would also place the good
se services clearly among the objectives of the Community

...... R R L sttt )

CONCLUSION

mut on on services of general interest in Europe of September 2000
the Commission intends to take a number of concrete actions

(1) In order to increase legal certainty and transparency in the application of
state aid rules to services of general interest and in the application of
Community rules to the selection of providers of services of general
interest the Commission will:
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in a two-phased approach first establish a Community framework
id granted for services of general eonomic interest in
nt justified by the experience

gained with the application of this framework, adopt a block
ption regulation in the area of services of general economic

interest. In preparation for a possible block exemption the
i
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section on services of general interest to the annual
cpﬁing out how the comnetition

18]
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examine additional measures to further clarify the Community
rules and principles applicable to the selection of the provider of
services of general interest.

(2) TIn order to ensure an effective evaluation of services of general interest at

Community level the Commission will

improve its sectoral reporting and strengthen the focus on services
of general interest where necessary,

develop an annual horizontal evaluation in the frame work of the -
Cardiff process and submit a Communication on its evaluation
methodology in 2002,

by sectoral reporting or the regular horizontal evaluation.
Furthermore, the Commission will examine the suggestion to consolidate and
specify the principles on services of general interest underlying Article 16 of
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Services of general interest

This term covers market and non-market services which the public authoritics class as being of
general interest and subject to specific public service obligations.

Services of general economic interest

This is the term used in Article 86 of the Treaty and refers to market services which the Member
States subject to specific public service obligations by virtue of a general interest criterion. This
would tend to cover such things as transport networks. energy and communications.

Public service

This is an ambiguous term since it may refer either to the actual body providing the service or to the
general interest role assigned to the body concemned. It is with a view to promoting or facilitating the |
performance of the general interest role that specific public service obligations may be imposed by o
the public authorities on the body rendering the service, for instance in the matter of inland, air or rail |
transport and energy. These obligations can be applied at national or regional level. There is often
confusion between the term public service, which relates to the vocation to render a service to the
public in terms of what service is to be provided, and the term public sector (including the civil
service), which relates to the legal status of those providing the service in terms of who owns the
services.

Universal service

Universal service, in particular the definition of specific universal service obligations is a key
accompaniment to market liberalisation of service sectors such as telecommunications in the
European Union. The definition and guarantee of universal service ensures that the continuous
accessibility and quality of established services is maintained for ail users and consumers during the
process of passing from monopoly provision to openly competitive markets. Universal service,
within an environment of open and competitive telecommunications markets, is defined as the
minimum sct of services of specified quality to which all users and consumers have access in the
light of specific national conditions, at an affordable price.
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